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Below is a clear example of “Boards Gone Wild”, as discussed in a detailed and
reasoned opinion issued by an lllinois circuit court judge after extensive litigation
between a Board of Directors of a 6 (actually 8) unit Chicago condominium. Please
note that | was personally involved in the representation of unit owner Robin Shoffner,
who was very ably represented by Jerry Wiener. While we typically do not represent
individual unit owners, we will consider situations to assist the unit owner's attorney (as
co-counsel) in matters where clear injustice appears to be involved. '
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IN THE CIRCUIT COURT OF COOK COUNTY |
COUNTY DEPARTMENT, CHANCERY DIVISION

'ROBIN SHOFFNER,
Plaintiff,
VS, No. 07 CH 36809 |
PRAIRIE AVENUE CONDOMINIUM ‘
' ASSOCIATION, EUGENE BOLDEN,

ERNESTINE PARKER and KEITH
: McCRAY

Defendants.
MEMORANDUM OPINION AND ORDER

Th1$ court has often oBse:véd that condominium associations are, in many
_ iﬁsténces, “dysfuhctic_)nal democracies.” People from all walks of lifé, by virtue of the
o happenstance_ that thef'have.chosen to live in the same building, are constrained under
the Illinois Condominium Act to function as a mini Body politic. They form a governing
body, elect ofﬁéﬁrs and.directoré, hold" meetings, and tally votes on matters affecting the
Association’s members. Too often, personal issues 'creep into the decision-making
process with the predlctable result that neighbors are pitted agamst neighbors. ThlS case
isa pnme example of" the democratlc Process gone awry. |

The 3144 Prairie Avenue’ .Condonumum Association is comprised '.of eight umts , ’
* Six of the units are -10cate'd'iri a 3-stofy buildingat 3144 8. Prairie A{/enue in Chicago:
The ofher two units are in a separate building at 3150 S, Prairic immediately to the south
_of the six-unit building.
The Assbciati9n was formed in 1997 upon the filing of a Declaration of -

Condominium Ownership with the Recorder of Deeds. At the time the Déélaratipﬁ-waé

-




filed, only the six-unit building was in existence. On the Plat of Survey attached to the
Declaration, the separate building at 3150 S. Prairie is described as “Proposed Building
Unit A/B.”_" Exhibit B to the Declaration lists the percentages of ownership for each of

the units as follows:.

-UNIT - %
1-North - 134
2-North _ 10.3
3-North 11.0
1-South _ 134
2-South 10.3

3-South . 110
Townhouse A - = 15.3
Townhouse B 153

100%

“Section 4.05 of the Declaration addresses the responsibility for maintenance,

k4]

repairs, and replaCemenfs. Subsection (¢) of Section 4.05 is entitled “Separate Buildings
and provides:

(i) Each Unit Owner, at their own expense, shall be proportionately
responsible for the maintenance, repair, and replacement of those portions,
- if any, of the building in which their unit exists, including any external limited
-common elements: (i.e., such as patios and stairways assigned to a Unitina
~ specific building) and whlch contribute to the support of the Building excluding,
however, the surfaces of walls, cellmgs and floors of the Unit itself. In addition,
_such Unit Owner shall maintain, repair and replace all pipes, wires, conduits, -
“ducts, flues, shafts and other facilities for the furnishing of utility services which
may be located within the Unit boundaries and forming 2 part of the [sic] any
system servwmg more than one Unit, as specified in-Section 2.02 hereof,
-¢xclusive of any portions of the foregoing which may be located at or beyond the
~ wall outlets, or which may be the respons1b1hty of an md1v1dua1 Umt 0wner /
- under Paragraph (b) below .. ’

" (i) BECAUSE THE NORTH BUILDING STRUCTURE CONTAINING SIX ...
CONDOMINIUM UNITS AND THE TOWNHOME BUILDING STRUCTURE
CONTAINING TWO :.. CONDOMINIUM UNITS AND LOCATED ON THE

- SOUTH PORTION OF THE “PARCEL” ARE TOTALLY SEPARATE

! Because the original and amended Plats of Survey illustrate some of the issues dlscussed in this Opinion,
they are attached as an Appendix.



BUILDINGS, THE MAINTENANCE OF THE STRUCTURE OF THE
BUILDINGS SHALL SOLELY BE THE RESPONSIBILITY OF THE _

-OWNERS OF THE UNITS IN SAID STRUCTURE. THEY SHALL NOT BE
RESPONSIBLE FOR ANY OF THE MAINTENANCE OF THE OTHER
BUILDING. MAINTENANCE OF THE STRUCTURE OF EACH BUILDING
AND THE LIMITED COMMON ELEMENTS THEREIN SHALL BE VOTED
ON SOLELY BY THE OWNERS OF UNITS. THERE SHALL BE TWO
SEPARATE CAPITAL (RESERVE FUND) REPLACEMENT ACCOUNTS
SET UP ON THE BOOKS OF THE ASSOCIATION, (ONE FOR EACH ~
BUILDING) ~INTO WHICH A PORTION OF THE MONTHLY DUES SHALL
BE ASSIGNED. :

(i) By the Association. Maintenance, repairs, and replacements of the Common
Elements outside the buildings in which the Units exist shall be done by the
Association acting by and through the board as part of the Common Expenses,
subject to the By-laws or rules and regulations of the Association.

(All Caps in the original).

- In 1997, plaintiff, Robin Shoffner, purchased Unit 3 South in the six-unit
~ building. Shoffner served as the Association’s first President for a one-year term ﬁom
199-7 -98. .Defendants, Eugene Bolden, Ernestine Parker, and Keith McCray, have served
as the Association’s Board during the relevant tlme period.

In 2000 Shoffner purchased from the developer the vacant land desxgnated as
Propose_d Building Unit A/B on the Plat of .Survey. - From 1997 to 2000, the Association
never sotight to coile‘ct from the developer any assessments feldting to Unit A/B
FolloWing Shsffner’s asquisition of the land and .until the present dispute arose, the
Association d1d not seek to collect from Shoffner any assessments relatmg to Umt AB2
Shoffner has pald all of the maintenance expenses for Umt A/B since 1ts completlon and
has insured the building, Shoffner has also paid assessments rglatmg to Unit 3-South’s

pércentage interest since her purchase of the unit, Finally, there is no evidence that the

2 Although Bolden, the Assocxanon Premdent testified that he and other members of the Assoclatlon were
not aware that Shoffner had purchased the land, Bolden admitted that the Association; between 2000 and
the time it became aware of the purchase, never sought to collect unpaid assessments from the developer.



‘separate capifal reserve fund replacement accounts for the two bﬁildings were ever set up
‘ bn the Assbciation’s books as Call'ed'fo_r in Section 4.05(;)&). |

There is 5 parking lot at the rear of the property with six designated parking
spaces, oné f@r each of the units inihe six-unit buildiﬁg. It was -antic'ipated that ‘Unit A/B
would have its own garage accessed fr(‘)m the parking lot. Although the original Plat of
Suryey éhowed the parking spots rumung parallel to the rear property line, parking in that
‘configuration would have blocked access to the alley as wgll as toi any garage erected as
lpart of Unit A/B. In fact, since 1997, unit owners havé parked in spa(;,es as aepicteé inan
'émended Plaf of Survey filed on July?,' 2000, Mth five spaces along the property’s south
lot line and one ad’diﬁonal space béhind the six-unit bulldmg (See Appendix, Amended
Plat of Survey).
o ) -» The Association also installed an elect_ric gate across the edgé of the parki'ng. lot
.bo'rdéri’n'g the public alley. At various times, both before and after this litigation,
» Shoffner has had difﬁcuify gaining access to the lot through the gate. On at least two
occasions, she haSThéd to seek assistance from defendant; Eugene Boldén, to manually
: op’en' the g'éte' Wh‘en it was malfunctioning. No evidence was p;'esented that between 200’7 ‘
and"the present the Association has expended any funds to re’paif or maintain the éleétﬁc"
gatev.v | | |

Acc;prdin‘g to ﬂie Plat of Survey, ther‘e' is a gangway bé@eén the six-unit building
and UmtA/B From 1997 until 2007 , there was a chaiﬁ link fence across thé front 'of the
: Vaéént"iand ’.coﬁxp'risin’g- Unit A/B, which connected to the sdutheaét corner of tﬁe six-unit
building. 'ThC fénce was erected by the developer prior tQ Shoﬁér’s purchase of tﬁe e

land. There was 1o gate in the fence permitting access to the gangway. Unit owners in

-



the six-unit building C(;uld only é;cceés the parking lot only by i) exiting thfouéh therear -
- of their uqits_or .2). waiiking around the block and entering the parking lot through the o
alley. Until 2007, unit owners were not able to use the gangway to get from the front of
the six-unit building to the rear of the property. -.
Prior to qumencing constructiqnﬁlloz; Unit A/B, Shoffner was required to seek
' (;ertain zoning variances from the City of bhicago. In 2005, Shoffl‘ler.séught and '
obtained the Association’s support in connection with those ioning applicatioxfs.
Shoffner moved out of Unit 3 South in'2006 and she and her daughter rﬁoved in with
Shoffner’s b;'othef about one block a\;;iay from the property. | |
Shoffner began construction of Unit A/B duﬁng the spring of 2007, No:
evidence waé presented at trial of any disputes between Shoffner and any of the other
Association members priorto construction'of Unit A/B. - |
Shoffner 'leased Unit 3 South to Unita Sims comlﬁencing February 1, 2007, fora
term ending J anuary 31, 2008. The le'asé sta;ced monthl& rent of $1700 and gave Sims the
option tAquxtend the 1e_ase for an addiﬁon’al year. Between February 1, 2007, and the end
_of the year, Sh‘oﬂfnér received no complaints about her t,ef;ant. o
‘Sometime duﬁng_'constfuction of Unit A/B and pﬁo’r to September 2007, a diépufe
aiose r¢gardiﬁg oné '0'_f tﬁe umt omer’s cars parked on a__portion of the land underlying |
* Unit A/B. Shdffriér testified that due to the manner in _Which Bolden parked his vehicle
, in ‘thé Weste'rnplost parking space -- taking up more fhan its allotted space - all other unit
oﬁﬂers parked their cars further to the eaSt, with the result that the car bélbn‘gihg_ to ..
' Hérold Parker.(huéband of defendaht Ernestine Parkef), éssigned to the'sp'aée cl‘bs"es’f to

' Unit A/B, was actually paiking on land belonging to Unit A/B. Obviously, for the many




yearé Unit A/B was Yéc;nt land, this was nbt a problem. How"evei', ﬁheﬁ excavators
arrived to commence work, they informed Shoffner fhat there was g car parked on a
portion of the land to be excavate‘d.. Shoffner then askéd Parker to xhove his car, but he
refused. Because the excavation could not begin until the car was moved, Shofﬁ_lér called
a towing company to move the car. After the towing company arrived, Parker came out’
and moved his car. Parker then -informed Shoffner that he would sue her.
It is hard to fathom that this incident (which was not contradiéte‘d by defendants at

trieﬁf is the genesis of the ensuing course of conduct. However, no evidence of any other
: disputé prior or subséqueht to this was int_roduced at frial. What is cleaf is that shortly | |
after the encounter 1Ev)e‘twe:en Shoffner and Parker, defendants embarked upon a concerted
effort (to put it mildly) to make Shoffiier’s life miserable.

* A meeting of the Assobiation was held in Sepfember 2007. Onthe agenda’ were
.twio. proposed amendments to the Association’s Deciaration, both aiirled at Shoffner. The
combined effect of these amendments was to kick Unit A/B out of the Association and
prohibit Shofﬁler-ﬁ'om rentiﬁg her umt in the six-unit building should her curfept tenant -
Jeave. IR | |

Thé first amendmient, ultimately ﬁledi with the Recorder of Deeds on 'Septg':mber '

28, '2067, recited that there was a “scri{/enef’s éfror” in thepercexitages assigﬁed to units
in the Association ;ar’ld .that' “erroneously included” in the calculation were “two units”
(Unit A/B), which were not then in exisfencé and whi_ch were not obligated to 'p'é.y

assessments to the Association. The amendment further recited that “[i]t has been the

3 Indeed, in their post-trial brief, tﬁe individual def'endants admit that the case “bégan with the Plaintiff
requesting that everyone else must move their parking space, and escalated from there....” .

“ The court assumes that meeting agendas were circulated in advance and that minutes of meeétings were
kept. However, no such records of the Association were introduced at trial.
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practice of -the Association to ignore these two listed ueits and theie correépohding
pereentage interest in caleulating assessrﬁent liability and voting strength for purposes of
board elections and amendmente to the Declaretion” and that a majority of the owners |
- voted in favor of amending the Declaration to re-calculate the percentages of ownership
by climinating Unit A/B from the Association.
| The practical effect of removing Unit A/B from the Assdciation was to cut off
- ,ingress and egress from the rear of that unit. The only means to access Unit A/B’s garage
was over the Cqmrhoﬂ Element perking let of the Association. If Unit A/B was no longer
a member of the Association, Unit A/B’s owner would have no right to access the garage
over the Association’s property. | |
The se'eond; a'mendmenf, also recorded oﬁ September 28, 2007, address‘ed“the
vl'easing-’of units; Althoi_x'gh-Section 8.02. of the original Declaration pei"mitted. unit owners
to lease their units, arﬁende’d Section 8;02'(1) provided£
Except as ofher“dse pgovided in Section 8. 02(3) no dwelling unit may be leased
by any owner. However, where a hardship arises, any Unit Owner shall have the
- right to petition the Board of Managers for permission to lease a dwelling unit for
a one-year penod approval of whlch shall not be unreasonably thhheld

' Sectlon 8. 02(3) in turn, deﬁned the 01rcumstances under which a “hardshlp” would be ,

deemed to arise to mclude 1) a Unit Owner’s need to relocate to another city or state 2) a

Unit Owner’s or an 1mmed1ate family member s need to relocate to a nursing home for
‘_he_alt'h reasoné,v_or 3) a Unit Owner’s inability, because of market cenditiens, to sell the
unit for a reasonable price, but only if the Unit Owner’s motivation for selling was for

“famﬂy or non-commermal purposes.” ” Section 8. 03(2)(1v) further expressly dlsquahﬁed ‘

any owner who h_as not resided in the umt 1mmed1a_tely prior to petltlomng the Board, or



who is otherwise attempting to sell the unit fo}r commercial or if_westinent pﬁrposes,” from
filing a hardship petition. |
That this second amendment was designed to apply only to Shoffner is obvious.
Defendant, Keith Mchay, testified that when the second amendmeht was first proposed,
it lco‘ntained only Sectibo 8.02(1)’s absolute prohibition on leasing. McCray, who was
then living in his unit, anticipated that he nﬁght want to lease the unit in the near fiture
-and so objected to the original proposed ameﬁdment. As Shofﬁx"er was the only unit
_owner 1) who was leaeiog her unit in the six-unit building and 2) who was not :_residing in
the unit at the time the 'secood amcndolent was‘passec‘l, Shoffner was the only unit owner
expressly dlsquahﬁed from filing a hardship petmon The practical effect of this
amendment was that if Shoffner’s tenant moved out, she either had to sell the unit or -
let it sit vacant.’ )
A sﬁort ftime later, _Shoffner, tfxrou_gh counsel, demanded that the amendments be
'res,'cinded,' citing several provisioos of the Condominium Act, which she claimed
_prohibited their enactment. The Association refused.
Construction of Unit A/B was completed in Nevember 2007. As constructed, the
: property consists of two umits: Shoffner occupies the top unif vs,"ith her daughter‘; her
parents live in the lower unit. Shoffne’r replaced the chain liﬁk fence running across the

front of Unit A/B with a ower, mote decorative fence. A gate in the fence leads to the

% It is also intéresting to note that the second amendment recited that it received the vote of unit owners
holding more than three-fourths of the percentage interest in the Association. As Shoffner, prior to passage
-of the first amendment, beld more than 41% of the interest in the Association, it was necessary to first
remove Unit A/B from the Association in order to muster the necessary three-fom’ths vote to pass the
" prohibition on leasing. '




front of Umt A/B. The gate can be opened from the inside thhout a key and from the
| outside by reaching through the gate and turmng the handle.®
Shoffher was scheduled to. move into the property in late November or early
December and had scheduled the hook-up for various -utilities, which eould'only be done
through the rear of her building, ‘.\'When Shoffner attempted to gain access to ’.che back
parkmg lot to allow utility workers in, the electric gate would not operate. She contacted _
Bolden the Association’s President, but he failed to respond |
On December 3, 2007, the Association, through its counsel, sent five no‘tices 1o
Shoffner charging her with violeting certain pfovisions ef the Deelerafion by 1) spéttering
the windows and screens of McCray;s unit in the six-unit building withr cement and
mortar ($‘1 ,000 fine), 2) installing a gate in front of her umt that prevented unit owners
| from aeCéSSing the gangway between the buildinge ($5,000 fine), 3) landscaping in front
of her uh‘it, including installing a row of bricks around the 1ands’ca§ing ($5,000 fine), 4)
installing an electrical grounding rod above ground along the gangway"($2,000 fine), and
5) storing lawn furniture on the roof deck of the six-unit building ($1,000 fine).”
Pursuant to these notices, the Aséoéiaﬁon informed Shoffner that if the various violations
were not cured within seven days of the notice, fines totahng $14,000 would be levied
' agamst Unit A/B and adﬁxtlonal fines of $50 per day for each violation would accr_'ue

thereafter,

$ During the course of the litigation, the Association demanded and Shoffner pfo?i’dédkejg to the gate for
every unit owner.

7 The notxces (hd not acknowledge the amendment removing Umt A/B ﬁrom the Assoc1anon or explam how
the Assocxation could attempt to enforce the Declaration against a non-Assoclatlon member » : .




Bolden testified that the fines imposed for these violatiens were deteﬁnined based
upon the safety hazards the Yiolations- posed. For exampie, Bolden testified that 1) the
géte installed by Shofﬁler could impede access to the gangway by unit owners and others,
2) unit owners and others could trip on either the bricks around tﬁe landscaping of the
grounding rod, and 3) the lawn furniture stor:d on the roof deck could catch fire or blow
off the deck, injuﬁng someone below. Given that the Assbciatién’s liability insurance
policj'r haa a $2,500 deductible, Bolden testified that significant fines for these
transgressions weré approi)riate. |

The final notice served on Shoffner was a “Thirty Day Notice;” advising her that
under the Declaration the Board had thé righf to iséue her a 10-day notice to vacate Unit
A/B and, failing co;ilpliance,,thc Board. céuld commence an action seeking a judicial :‘,ale.

' No member of the Association discussed the notices with Shoffner prior to the |
date they were served on her. Bdlden testified that no ;)ne attempted fo discuss the |
notices with Shoffner because of the pending liﬁgation. Shoffner’s complaiht‘, however,

.Was n_'ort filed until 10 days after the notices were sefved. |

* Shoffner respénded fo the notices through an attorney, Michael Kim, who

requested a hearing on the ?ar'iOus violations. It is undisputed that no hearing was ever’
| oy _ _ -_ .

The cement and mortar was spattered on the screens and windows of defendant

McCray s first floor unit, McCray did not complain about the damage to the Board

) .
because he did not notlce it; rather, he was informed about it by Bolden and Parl_;er.

.8 Although the Association has never attempted to levy the fines and late fees against Unit A/B, the.
. . Association never informed Shoffuer, prior fo trial in this case, that it was withdrawing the notices of
violation. During trial, the Assoclatlon s attorney announced that the Association did not mtend 10 pursue

the notices of vmlatmn
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After recelvmg the notice, Shoffner repiaced the screens and repalred the damage to
- McCray’s windows. Shoffner also. had the furniture removed from the roof, paid a
contractor to relocate the grounding rod underground, and provided keys to the gate to
Association members.

Shoffner filed this action on December 13, 2007. One of tﬁe first issues the court
‘ was recjuired to address via a motion for temporary restraining order was Shoffner’s right
to aecess the rear ‘parking lot so that she could connect utilities, Following enﬁy of the
orde}' granting Shoffner"s request for injunctive relief on December 18, 2007, Shoffner
" “wrote to the Association demanding eeeees to.the parking lot, not just foe the installation
of utilities, but also so that she could park in her garage. Shofﬁier observed during this
| period of time that the gate was-operating for other unit owners, but nof for her. When
she was again unaoie to access the baek parking lot, Shoffner eought further rel_ief from
the court. Again, the court was required to order the Association to provide.access to the
parking lot for Shioffner and her tenant. |

Duri_ng the pendency of this H_tigation, Shoffner has observed that many of the
cars in the parking iot are rarely r’hoved and thaf many unit owners park on Prairie
Avenue. Shoffner, however, uses the llot each day as ehe drives to work or takes her
| daughter to school or other actxvmes Although the electric gate worked for about a year
after-the case was filed, it has been inoperable except manually for some time. At one.
pomt the gate was 51mply left open all the time, but When young people beganto
' congregate in the parkmg lot, it was closed agam On more e than one occasion, Shoffner
has had to seek assistance from Bolden to open the gate At least twme, Bolden has gone

. to the ut1hty room in the six-unit building and ﬂlpped circuit breakers to cut electricity to -
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the gate s0 thai it can be oﬁeneri manually. Bolden testified-tﬁat he ﬂiprrcd all the circuit-
breakers since he did not know which one controlled the gate

- By February 2008, Shoffner’s tenant had elected to extend the lease for Unit 3
Soﬁth for an additional year. After the Ass.oéiatio_n served Shoffner with the nOti_cesbf’

: violation in Novernber, and éfter the-laﬁzsuit was filed, the Aésoéiaﬁon served Shofﬁrer’s
tenant With an additional notice of vioiations dated February 28, 2008. In-this notice,
which again was not discussed with Shoffner priorto thé date it was served, tﬁe -
Association claimed that V“on numerorl_s occasions during the last month,” certain
Association mernbers had been bothered by excessive norse emarratiri’g from Sims’ unit
caﬁsed by “a child or other person”ljumping, making loud banging scrunds and dropping

~ something ori the floor “cauéin'g the rattling of pictures on th;: walls of neighboring_
units.” The notice further recited'that defend‘ant Parker had informed Sims that 1f the
noise did riot St_dp he would call the police.- The notice advised Sims that the Association
was leVying a '$SO fine against her for this violation.

The notice also recited a second violation involving lawn furniture stored on the
roof of the six-'unit't')ﬁildihg' (the same violation previously served on Shoffner). The
notice informed Sims that another $50 ﬁrle was levied for this violation.

The notice asserted thét Sims had committed a third violation in that in addition to |
" Sims, two Othér persons were living in the unit, namely, 'lrer daugﬁtgr and granddauglrter.
Anoth'ér $50 ﬁne.w_'a‘s levied for this violation and the notice also inf()rmed Sims that \

under the Déclaratioii, the Association could seek to evict her.

- ? During trial, counsel for the individual defendants criticized Shoffner for not léarning how to flip the - -
circuit breakers so thatshe could operate the gate manually. The court can only imagine what sanctions
would have been imposed had Shoffner hke Bolden routmely tripped all the cxrcult breakers in the six-unit
bulldmg s utlhty room. _

"




. ‘The notice advised Sims that if she wished to ccntest, these violations, she could
request a hearing Wlthm seven days. Shcffner asked her attorney, Kim, to requesta .
hearing, which he did by letter dated March 5, 2008. Kim also requested that the
Association provnde him certain‘information regardmg the alleged v1olat10ns including
the 1dent1ty of witnesses to the violations, and that a mutually convenient date for the |
hearing be set on not less than 30 days’ notice. On March 9, 2008, the Association,
without providing ahy of the informatio‘n requested, notiﬁect Kim that tlte heetring would
be held in connection with a Board meeting.' scheduled nine days later on March 18, 2008.
When Kim informed the Association that txe could nct attend on that date, the |
Association went ahead with the hearing anyway, ultimately determining'that the
vi’olaticns had been established and the firies should be Ievied. Shoffner’s tenant vacated
tlte unit in Jltne 2008 prior to the expirstioh Qf the lease.

- Following her tenant’s departure, Shoffher attempted to sell Unit 3 South. Her
real estate broker asked that she get certain information from the Association, including a
diSclcstlre statement ‘The Association failed to respond to Shoffner’s requests. On
March 31, 2009, Shoffner’s counsel advised the Association by letter that- Shoffner had a
potential purchaser for Unit 3 South and enclosed a disclosure statement for the
B ASsociation to complete. No response was forthcoming.*® ‘Shdfﬁl’er thereafter
abatidoned her effort to sell the unit because she couid not provide the information her -
btoker needed. Sﬁcfﬁ'ler did not attem_pt to re-let the'unit bécause she feared the

Association would harass any new tenant.

1o Although Shoffner later ﬁled a motlon to compel the Association to prcv1de a patd assessment letter S0
thatshe could pursue the sale, the court declined to mtervene because it would have entaﬂed htlgatmg the
case piecemeal, , v
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Shofﬁier’é unit remained vacant for 27 months, until November 2010, Wheﬁ' shé'
entgred into a lease with Frank ahd Bertonya Brown for a term commencing Novembel; 1,
2010, through Decémber 31, 2012, Prior to renting to the Browns and despite the fact
fhat she was ‘f:iﬁeligible” under the 2007 amendment to apply, Shoffner sought a hardship
exception to the prohibition against renting f;er unit. On Septembef 13, 201 0, Shofﬁxer
wrote to Boldén and advised that she uﬁderstdod that another unit owner had recently
been granted a hardship exception and thaf she was facing similaf cirCWnstﬁnces given
that her unit had been vacant while she was paying the mortgage and assessments.

' Shoffner also stated that she was paying qu day care for her daughter and, as a City of
Chicagol employee, was required to take ﬁnpaid ﬁ;rlough days, thus increasing the R
financial burden of her empty unit. The request was sent to Bolden via certified mail, but
Bolden never claimed the iteni. |

| On S,eptémber 30, 2010, Shoffner agéin écnt a letter via certified mail to Bolden
adﬁsing tﬁat she had obtained a tenant who wished to mové into tﬁe unit on November
st Shoffner enclosed a copy of the lease with the Erowns and informed Bolden that

“Frank Brown was a 19-year employee with the U.S\. Postal Service. Bolden again failed

~ to claim the certified letter.

The Browns moved in on November 1, 2008._ It did not take long for the .
Assoéiation to reélize Shoffner’s fear that any ﬁew tenant would Be harassed. On
-November 11, 2010, the Association sent a notice of violation to.tht“b, Browns and
Shoffner' alleging that the Browns had caused “substantial” damage té’the’ hallway and
S£airs feqxiirihg the Association to expend $310 to repair these sﬁrfaces, “which had just

" recently been repaired and painted.” In addition to demanding revijihbursement for the
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repair ;eﬁpense, the AssOciation determined te impose a $750 ﬁbne’against the Browns,
advised them that they had the right to request a hearing, and that faﬂure to demand a
hearing within seven aays could result in the Board levying the fine “and related legal
fees” against the unit, ,

A seeend notice, dated November ‘12, 2010, advised the B}owns that as a result of
Shoffner’s “failure to comply” with the requirements for lea'sirrlngnit 3 South, as well as
the damage to the hallway, the Board had elected o terminate their lease and demanded
that they vacate the premises within 10 d.ays;

As in the case of the other violations'sent te Shoffner'by the Association, no one
dlSCtlSSCd the damage to the hallway Wlth Shoffner pnor to sending the notice of
.‘ violation. Shoffner paid the $310 on November 17,2010, but. has to date, refused to pay
the $750. Although Shoffner has demanded a hearmg on this violation, none has been
 held. | | |
Also on November il 2, 2010, after the case had b.een .set fof trial, the Assoeiation
| recorded yet ariether amendment to the Declaration. Aecording to the pfeamble to the
moslti'reeent amendment, it was enacted because the Association wanted to “avoid the
further expense and time of going to tr1a1 on the vahdlty of [the 2007] amendments and
had detemlihed' to repeal them “nunc pro tunc” tQ the date of their enactment. The
Asso_ciatibn now takes the po'sition "that this “nupc pro tunc” amendment meahe that eveﬁ
though Unit A/B was removed_ﬁ‘om the Assoeia‘tion from Sepfeniber’ 2007 through
November 2010, it is still lialele for its pfopertionate share of Aséeciation essessments

during that time:
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Shoffner’s complalnt contains two counts: Count I seeks a declaratory Judgment
regardmg the 2007 amendments and an mjunction prohlbltmg defendants from
\ continuing to harass Shoffner and interfere with Shoffner’s and her tenant’s access to the
Association’s Common Elements; Count II alleges that the individuals defendants are
gullty of breaches of their fiduciary duty owed to Shoffner and requests compensatory
and punitive damages. |
The Associatidn fileda voounterclaim containing five counts. The court granted
summary Judgment to Shoffner prior to trial on three counts. The remaining counts seek
to recover unpaid assessments fot Unit A/B from January 1998 to the present, Unit A/B’s
proportionat‘e share of the cost the Association incurred in hiring an appraiser in this
litigation, and the fines assessed by the Board against Shoffner’s tenant. |
DISCﬁSSION
Shoffner’s Complaint
- With respect to Count I of Shoffner’s cOmplaint, it is dlear that notwithstanding
- the Association’s belated atteinpt to repeal them, the 2007 amendments were void ab
ini'ﬁo. There was no “scrivener’s error” in the original Declaration; Unit A/B was always
~part of the Association as reflected on the orlgmal and amended Plats of Survey |
Consequently, under Séction 13.01 of the Declaration, the consent of all unit owners
(including Shoffner)wa_s required in oi'der to effect the removal of \Ejmt A/B from the :
Association. Because that‘unanimous consent was never obtained, the first amendment
removing Unit A/B from the Associat'ionr was inyalid and ineffective.
It follows; therefore, that the second amendment i imposing restrictions on the -

leasmg of Units was hkevwse invalid as it failed to obtain the required vote of thiee )
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fourths of the unit owners. Without the affirmative votes of Shéffner’s 41.6% loWnership
interests, no amendment to the Declaration could pass.
| ~ The Association contends that Shoffner’s requést for relief is moot given the
repeal of the 2007 amendments.!! The court disagrees. As cietailed above, the o
: émendments wére the beg‘iﬁning of the long campaign of h&%sment by the Association
| against Shoffner. Those amendments had a real and calculable negative impact upon
Shoffner and her interests in the Association. Without the decIaratory relief requested by
Shofther, theré would be nothing 1o discourage the Association from implementing
similar tactics in the future. The court determines that Shoffner is entitled toa
declaratory jud_gmént regardiné the invalidity of the 2007 amendments. |

Shoff.nez-i also seeks an'injunctioﬁ prohibiting the Association from proceeding
ag'aiﬁst‘ her or her tenants based upon any of the previously issued noticss discussed
above. As ﬁoted, the Associétibn announced during trial that it would not pursue the
November 2007 Noticés_ of Viélatio,n against Shdffn;ar and, tﬁerefore, that aspect of
Sﬁoﬁ'ner’s request for relief is moot. | | |

The court concludes that the Association should be enjoined from enforcing the
fines and penalties imposed with respect to Shoffner’s px"evious tenant. The Assoc’iation N
was 'reqUifed io prow}ide minimal due process in cqnne'ction with its effort to impose
sanctions for the ienant’s alleged violations. See 765 ILCS 565/18.4(1) (requiring notice
and an oppérunﬁt‘y to be heard) Notwithétanding a reasonable request from the tenant’s |
aftomey to té—échedule the heafing on the violations to a date upon which he could afteﬁd; -

the Association determined to go forward in the absence of the tenant or her attorney.

U Defendants’ mootness afgunient misses the point. Because Unit A/B’s interest was not included for
purposes of the vote on the repeal of the invalid amendments, the repeal vote is as mvalld and ineffective as

. the vote enacting the amendments in the first place.
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- This decision was both unreasonable and unfair, -particulatjly gi;/en the Association’s

- refusal to provide any information regarding the alleged violations. Further, in the, |
absence of injunctive relief, the Association could record a lien against Unit 3 South and
Shoffner would 5e forced to pursue yet more litigation eoncemiﬁg the validity' of the lien.

Finally, the Associat_i(‘)n has not sought to preceed' on the November 2010 notices
'directed to Shqfﬁxer’s current tenants, but has not disclaimed the intent to do so. The .
court determines that the Association should be erijoiued from furthef pursuing fines
and)or penalties relating to the claimed damage to the haliway. Shoffner prempﬂy péid
the amount sought by the .Assoc_iation for the damage. Therewas no evidence iuuoduced
at trial that aﬂy o‘tuer Association member had been the ISubj ect of fines and penalties,
although there was evidence that another unit owner had caused damage fo the common
elements, which was resolved informally, as it should be. There is simply no basis in the
record to Justlfy the Assocxatlon S pursult of this matter further.?

In Count II, Shofﬁ1er seeks damages against the Association and the 1nd1v1dua1
defendants alleging breaches of defendants’ fiduciary duties. The Illinois Condomlmum
Act provides: “In the perforrnance of their duties, the officers and members of the board

.. shall exercise the care required of a fiduciary of the unit owners.” 765 ILCS 605/18.4,
“This ﬁduciary duty requires that [b]oard members act in a manner reasonably related to
the exercise of that duty, and the faﬁure to do so results in habxhty for the Board and its
1nd1v1dua1 members » Carneyv. Donley, 261 1L App 3d 1002, 1011 (2d Dist. 1994). -

A condominium board’s ﬁduclary duty re_qulres strict compliance with the candonumm_n

declaration and bylaws. Wolinsky v. Kadison, 114 111, App. 3d 527, 534 (1st Dist. 1983).

22 Given the court’s determination regardmg the invalidity of the amendment to the Declaration regardmg
the leasing of units, it follows that the Assoc1auon may not pursue the aspect of the notice based upon a
violation of that invalid amendment. ~
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As fiduciaries, béard members must “act in good faith with due regard to the interests of
the other.” Id | |

In response to Shoffner’s requeét to hold them individualiy liable, the board
mémberé inVoké Section 5.09 of the Declaration, which provides:

Neither the members of the Bpard, nor the Officers of the Association,

shall be liable to the Unit Owners for any mistake of judgiment or for any other

acts or omissions of any nature whatsoever as such Board members and officers

except for any acts or omissions found by a court to constitute gross negligence or

fraud. | : ‘ '
Seeking the _protection of the business ju’dgment -rule, | the individual defendants
characterize theﬁ decisions on the various amendments to the Declaration and the notices
issued to Shoffner and her tenant as discretionary. Defendaﬁts further characterize
éertain of their actions as “ministerial,” e.g., Bolden merely signing the 2007
amendmcnfs‘ passed by a “proper vote” of Athe Association members, and Parker
notarizing Bolden’s signatute. According to defendants’ rationale, if the members of the
Association Wanted to pass measures to harass Shoffner,A they had no choice but to
implement them. |

The ﬁn_dings of fact detailed above make clear that dcfendmfé are not immunized
from individual 'liabil'lity in this case. The business jﬁdgm'ent‘ rule _shiélds_a condomirium
board from liabiiity for discretionary decisi_oﬁs “absent evidence of bad faith, fraud,
illegality or gross overreaching.” Davis v. Dyson, 387 1L App. 3d 676, 694 (1st Dist.
. 2008). However, “[i]n a fiduciary relationship, whe1;e1there is a breach of a legal or
eciuitable- duty, a pfesumption of fraud arises." LaSalle Nat'l T}'ust,_ N.A. v. Board of
Dirs, of the 1100 Lake Shore Drive ,Condo;}zénium, 287 I1L. App. 3d 449, 455 (It Dist.

-7

1997).
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In 1100 Lake Shore, the court held that, despite the fact that the plaintiff neither
-brought a “constructive fraud” count agamst the Board of Dxrectors of her Lake Shore
- Drive condominium nor used those words in her complaint, her deta‘iled allegations thé}t _
the Board breached its fiduciary duty were sufficient to raise such .a claim. 1100 iake
Shore, 287 Ill. .App. 3d at 456. The.court found that the Board had needlesslyiobstructed
the plaintiff’s tenovation of her penthouse unit by impt)sing cohditions on approval for
the’prt)ject on her that it did riot place on other unit owhers. Id. at 452-53. As such, the
court upheld the trial court’s determination that the ‘Boarti’s conduct constituted “fraud”
as set forth in the Declaration’s exculpatory clause, Id at 457.

Here, the course e of conduct adopted by the Board from 2007 through late 2010
Was designed to and did harass Shoffner. No valid interest of the Association was served
by the 2007 améhdment removing Unit A/B from the Association. While the Assqciatit)n
could have decided to proéhibit leasing of units, see Apple II Condo. Ass’n v. Worth Bank
. & Trust, 227 11l. App. 3d 345,352 (lst Dist. 1995), the manner in wh1ch it chose to
accomplish this end was both contrary to the Declaration and clearly mtended to _
negat_ively impact Shoffner, in par‘ticular.

The 2007 'nottcesof violation imposed piainly exorbitant fines: 1) McCray did-
not even notice the cement spattered on his v»;ihdows until Boldén and ParKer told him
about it-‘($11,000); 2) prior to the construction of Unit A/B-in 2007, Association members
‘had never been able to use the gangway th access the rear of thé six-unit bhilding; the
fence installed by Shoffher gave them access for the first time ($5,000); 3) Shoffner was
entitled to landscape in -froht of Unit A/B‘ and .a row of bncks surroundihg ‘the

landscaping would only pose a “danger” to anyone not paying attention ($2,000); 4)
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- while the above-ground eléctriéél groundmg rod next to Unit A/B may have been
- unsightly, there was 1o evidence that it encroached on the gangway or otherwise impeded
access to the gangway i$2,000); and 5) the Association charged Shbffner $1,000 for the
furniture (Wh@éh belonged t<; her tenant) stored on the roof of the six-unit building, while
it determined that her tenant should be fined only $50 for the séme vielation. Bolden’s
testimony attempting to justify $14,000 in 'ﬁnes for these alleged violations was
unconvincing and unpersuasive.

The manner in which the defendgnts handled the notices of violation against :
Sﬁoﬁ‘ner’s tenant was similarly unreason_atle: 1) requiring a demand for hearing within
seven days although no provision of the Declaration provides for such an abbreviated
time period; 2) refusing to accommodate a réquest to reschedﬁl‘e, thé hearing from the
‘te.nant’s attorney; .3)‘failing to provide any information regarding the cOmplaints against
the tenant; and 4) conducting the hearing in the absence of the tenant and her attoméy.

Final}y, defendants again _acted' umeaéonably in addressing Shoffner’s request to
lease Unit 3-South in ZOIOQ Bolden’s refusal to claim certified mail letters addressed to
him seeking permission to rent the unit and defendants’ léter ’notice to Shoffner’s new
tenants demanding that they vacate in 30 days because Shoffner had not “complied with .
the leasing requiremeﬁts” is a prime’ éxzémple of bad faith. “Givcn the history of this case,
the court has n§ difﬁculty ﬁnding defendants guilty of “consu'uétive fraud” and “grosé
. negligenée;; in the fulfillment of their duties to Shoffner.

Shoffner has beén dérhaged_'by defendants’ conduct. Following her tenant’s
c_ieéision to 'brfeak" the lease mid-term, Shoffner, under the 2007 amendment regaiding

J

- leasing, was ineligible to lease her unit or apply for a hardship exception. Consequenﬂy’, o
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she made éfforts to sell the unit. The eviderice at trial demonstrated that the Associaﬁon

wholly failed to cooperate in those efforts, refusing to provide Shoffner with nec;ssary V

information.- When in 2009 Shoffner had a potential buyer for her unit, the Association

failed and refused to provide informertion regarding outstanding' assessments so that
~ required disclosures could be madg.

Shoffner’s unit was vacant for 27 monthsf When Shoffher finally Ir:ased the unit
in November 2009, the Association promptly threatened her new tenants with eviction.
Given rhe Association’s pattern of interfering wrth Shoffner’s ability to realize value
from her rmit, the court finds approp_riate to assess the amourrt of Iqst rent as the measure
of Shoffner’s damvlages._13 o

»Shoffner’s prior ‘tenant | was payrng $1700 pér rnonth resﬁlting in' lost rental

“income of $47.,600. ~ Shoffner requests and the court will award this amount as a
rearsonable measure of the damages she suffered as a result of ciefendants’ breaches of .
fiduciary ciuty. The amount 6f_ damages is payable by tlre Association and the three
indiVidual defendants, To the ;Xtent that a épecial éssessrnent is required to satisfy the
judgment, neither Unit 3 South nor Unit A/B may be assessed for. any portion of these |
damages. | |

Shoffner a130 seeks punitive damages against defendants, requesting an award of

- $150,000. Given the COurt’s factual findings rega